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Plaintiffs Richard Mello and Lorena Strail were living
together with their respective children, Natalia Mello and Sarah
Strail, on Cctober 10, 1996 when an officer of the Rhode Island
Department of Children, Youth, and Famlies ("DCYF") renoved
Natalia fromtheir home. Richard and Lorena were |ikew se |iving
t oget her on COct ober 30, 1996 when DCYF renoved Sarah from
Lorena’s custody. Both of these renbvals were tenporary and were
|ater confirmed by tinmely and appropriate orders fromthe Rhode
Island Family Court. In both of these instances, however,
Ri chard and Lorena argue that the initial renovals were not based
on reasonabl e suspicion of child abuse or neglect. As a result,
plaintiffs argue that the renovals violated their substantive due

process rights to the care, custody, and managenent of their



children. They seek damages under 42 U . S.C. 8 1983 from DCYF and
i ndi vi dual case agents, Marge Renzi and Pat Mrgan, in order to
remedy the constitutional violations. |In response to these

al | egations, defendants seek sunmary judgnent by attenpting to
shield thenselves with the often inpenetrabl e defense of
qualified imunity. For the reasons stated bel ow, the
defendants' notion for sunmary judgnent is granted in part and
denied in part.

BACKGROUND

On a notion for summary judgnent, the court nust view all
evi dence and rel ated reasonable inferences in the |ight nost

favorabl e to the nonnoving party. See Springfield Termi nal Ry.

Co. v. Canadian Pac. Ltd., 133 F. 3d 103, 106 (1st Cr. 1997).

The following factual recital is constructed with that rule of
[aw i n m nd.

Richard Mello, a widower, was the sole care giver for his
adopt ed daughter, Natalia Mello, when he net Lorena Strail in
January 1995. Lorena |likew se had a daughter, Sarah, when she
met Richard. The four began living together as a famly in July
1995.

By COctober 1996, Richard had been participating for sone
time in therapy for a sexual addiction. Richard was also a
recovering alcoholic. The record provides only cursory insight

into the extent of Ri chard s sexual addiction. However, this



much is clear: he was fond, and arguably obsessed, with adult
por nography. In particular, according to Richard, he spent a
substantial anmount of tinme |ooking at adult pornography on his
conputer via the Internet. However, there has never been any
allegation in this case that Richard s interests included child
por nogr aphy.

On the norning of October 10, 1996, Lorena and Richard were
involved in an argunent. The dispute arose when Lorena
di scovered Richard with a pornographi c magazi ne featuring ol der
wonen. She clai med that she had never before seen Richard with a
por nogr aphi ¢ magazine. But she felt that even this instance was
i nappropriate and threatened to |l eave him Richard expl ai ned
that the argunent, which ended in a drinking binge after twenty
nmont hs of sobriety, involved Lorena’s conplaint that he was
spending too nmuch time al one view ng adult pornography on his
conput er and not enough tinme with the famly. Lorena believes
that it was her threat of |eaving R chard that induced himto
begi n dri nki ng.

The children were not present during this argunment, nor were
t hey present when Ri chard began drinking earlier that day.
According to Lorena, after R chard finished an entire quart of
vodka, his face grew red and his novenents wobbly. Lorena becane
worried and decided to call Richard’ s therapist. Unable to get

in touch with the therapist, Lorena determned to call her own



t herapi st for help. She reached her therapist, Enid Fl aherty, at
approximately 1:30 in the afternoon. She told Flaherty that

Ri chard was drinking and that he m ght have al so taken Prozac.
Lorena al so believed that Richard had not been taking his
prescribed dosage of Antabuse for a week, but had started taking
it again that day. The therapist suggested that Lorena call an
anmbul ance.

At approximately 2:00 in the afternoon, the police arrived
with the paranedics. Richard was playing nusic and, according to
Lorena, "was sort of hyper." As the paranmedics attended to
Ri chard, checking his blood pressure and placing himon a
stretcher, Lorena s attention was focused on answering the police
of ficers’ questions. She spoke with the officers for nore than a
hal f-hour. In that tinme, Lorena explained that she and Ri chard
had an argunent earlier that day and that Richard had been
dri nking. She described the argunent as revolving around a nmen’s
magazi ne contai ni ng nude pictures of ol der wonen. Lorena
admtted that she had threatened to | eave Richard and that this
threat may have led to his drinking. She also suggested to the
police that R chard may have stopped taking his Antabuse that
week.

Before the police left, Lorena filled out a w tness
statenent. Though Lorena now says that she did not believe

everything she wote in the statenent and that she felt pressured



by the police to wite it, the statenent is inportant to this
i nquiry because of the likelihood that the police relayed its
contents to DCYF officials when the police called the child abuse
hotline later that day. The statenent reads as foll ows:
On 10-10-96 Richard Mello & | quarreled [sic] because | am
nmovi ng out and because of recent argunments. Richard began
drinking at 12 pm Vodka, he told ne that he took sone
val iums and prozac and to “please call 911 if | fall down
and stop breathing.” He continued to drink until the vodka
was gone. Then he refrigerated sone beers he started bangi ng
on the gl ass doors and scream ng. Playing blues nusic really
| oud and would not turn it down. He was acting very
belligerent. | called unsucessfully 3 tinmes to Richard’s
therapist. So | called mne Enid Flaherty. She told ne to
call rescue imediately. Currently we have 2 children. One
Sarah Strail ny biological daughter 7, and Natalia Mello 5
Richard’ s adopted 5 year old daughter. | amafraid that
Ri chard may harm hinself or me. Neglect Natalia if | |eave.

O harmher. O Sarah. R chard cannot drink if he is going
to raise Natalia he is not capable of it.

The statenent was taken at 2:07 p.m and the police left the
house at 2:30 p. m

Wil e the police spoke to Lorena, the paranedi cs took
Richard to Newport Hospital. Richard left the hospital that sanme
day agai nst the advice of the police. Later that night, a
Portsnouth Police officer arrested Richard at |sland Park for
di sorderly conduct. Richard was held at the station overnight.
Between 9:00 p.m and 10:00 p.m that night, Lorena called the
Portsmouth Police station and spoke wth Richard. R chard told
her that he was sorry for everything that had happened and that

they would work things out later. They agreed that Lorena would



meet himat the courthouse the next norning, ending the
conversation on good terns.

Sonetinme prior to the DCYF agent's arrival at her house that
ni ght, Lorena, under the advice of the police, called the DCYF
hotline. On the hotline, Lorena explained that she and Ri chard
had an argunment that night. She described how the argunent began
and nentioned that the hotline phone call was nade at the
suggestion of the police officers who responded to her initial
call for help. She does not renmenber what el se she said during
t hat phone call.

Lorena’s call was the second received by the hotline that
day regarding plaintiffs' household. The Portsnouth Police nmade
the first call. Marge Renzi, the DCYF official assigned to
i nvestigate the incident that evening, noted that the police told
the hotline that Richard was m xi ng Prozac, Valium and Vodka
that day. The police warned Renzi that the incident was a
suicide attenpt, inspired by Lorena s threat of |eaving Richard.

Sonetime between 11: 00 p.m and 11:30 p.m, Renzi knocked on
Lorena’s door. Renzi reported that Lorena was frightened when
she answered. Lorena explained that she was afraid because she
t hought it was Richard returning honme. Lorena assured Renzi that
Ri chard was not abusive to her, but she did express sone concern
t hat she was unsure of what Richard m ght do. According to

Renzi, Lorena said that Richard was "out of control"” that night



because of his certain ingestion of vodka and probabl e ingestion
of several narcotics. This is how Renzi reported her initia
contact with Lorena. Nothing in Lorena' s deposition contradicts
this version of events.

At her deposition, Lorena asserted that the foll ow ng
happened when Renzi arrived at her hone. The DCYF agent began by
i ntroduci ng herself and expl aining that she was there to
investigate allegations of child abuse. After the introduction,
Lorena answered Renzi’s questions. Lorena told Renzi that
Ri chard had once sl apped Sarah in the face and that this was the
only tinme she had ever seen Richard strike either child. Renzi
asked Lorena to search Richard s conputer files for pornography.
All she found was a scanned image of a doll. Renzi later found
an old soft-body doll with a plastic head and |inbs. The doll,
described as “doll in bondage,” had a band-aid over its nouth and
its hands tied together. Lorena explained that R chard created
it for a “politically incorrect” contest at school. Despite her
search, Renzi found no pornography in the house. Lorena also
said at her deposition that she told Renzi that R chard s taste
i n pornography gravitated towards ol der wonen. She expl ai ned
that the magazi ne that sparked the incident featured wonmen from
the ages of fifty to eighty.

Renzi al so asked Lorena about a photograph taken of Sarah.

According to Lorena, Renzi |earned of this photograph from



Ri chard s therapi st approximately eight nonths prior to the day
in question when the therapist called DCYF s hotline with
concerns about Richard. Lorena explained that the picture of
Sarah, simlar to one taken of Natalia, showed the girl with her
shirt w apped around her wai st and her hands covering her
breasts. Richard also took a picture of Lorena in a simlar
pose, but only her head was featured in the final print.

According to Lorena, Renzi then asked if she could see the
children. Lorena explained that the children were sl eeping, but
agreed to allow Renzi to see them Sonetime prior to waking the
chil dren, however, Lorena told Renzi that Ri chard was a nenber of
both Sex and Love Addicts Anonynous and Al coholics Anonynous.
Lorena also admtted that Richard sneaks onto the Internet to
Vi ew por nogr aphy whenever possible. However, she did not believe
that this pornography ever included child pornography. Lorena
confided that Richard’ s Internet activities were taking himaway
fromhis famly activities. Lorena was unable to further
articul ate what these pornographic activities were because she
insisted that Richard conducts themin private. She did note,
however, that Richard spent approximately six hours a day at his
conputer in a roomnear the famly kitchen

After entering the children’s room Renzi inspected their
bodi es and genitals. According to Lorena, Renzi then asked her

to take Natalia out of the roomso that she could speak to Sarah



al one, although Lorena was able to hear Sarah and Renzi through
the door. Sarah was seven years old at the tinme. Lorena heard
Renzi ask Sarah about “good touches” and “bad touches” and heard
Sarah explain that she did not understand. Eventually, she heard
Sarah say that she had received a bad touch on her face.
According to Renzi, Sarah said that Richard sl apped her once on
the arm and once on the face. Lorena also heard Sarah say that
she saw “yucky stuff” on Richard s conputer. Sarah called what
she saw “pink squi shy punpkins.” According to Lorena, she al so
heard Renzi asking about “naked |adies?” Lorena did not hear the
remai nder of the conversation. After questioning Sarah, Renzi
asked Natalia several questions, but Natalia, who was five years
old, was unable or unwilling to answer the questions.

Al t hough Lorena was aware that Sarah had seen *“yucky stuff”
on the conputer, she explained at her deposition that she
believed this to be an innocent picture created by Richard of
Lorena’s ears using a digital scanner. Sarah had previously
described this picture to Lorena as “yucky.” Lorena denied that
Sarah had ever been exposed to pornography on the conputer.

After making sone phone calls, Renzi infornmed Lorena that
her superior ordered her to renove Natalia fromthe honme. Renzi
di scovered that Richard’ s brother, John Mello, lived in
Wonsocket, Rhode |Island and she decided to place Natalia in his

custody tenporarily. Renzi also told Lorena that if she did not



take Sarah out of the house that night, DCYF would take custody
of Sarah as well. Consequently, Lorena talked with John Mello
who agreed to allow Lorena and Sarah to stay with him

Subsequent |y, DCYF obtained a verbal ex parte order of
detention fromthe Rhode Island Famly Court on Cctober 11, 1996
for Natalia's rempoval. See R I. Gen. Laws 8§ 40-11-7.1(a)
(permtting the Famly Court to issue ex parte orders of
detention “for the protection of the child”). On Cctober 15,
1996, Associ ate Justice Kathleen A Voccola of the Famly Court
issued a witten order of detention placing Natalia in the
“tenporary custody of DCYF.” Follow ng a probabl e cause hearing,
Justice Voccol a i ssued anot her detention order on COctober 23,
1996.

During her stay at John Mell o’ s honme, Lorena spoke by
tel ephone with a DCYF social worker, Crishna Faul k. Lorena asked
Faul k if she and Sarah could return to their honme. Faulk replied
that they first had to attend a Famly Court probabl e cause
hearing related to Natalia s custody status. After the probable
cause hearing on Cctober 23, 1996, Lorena spoke again wth Faul k
in order to arrange a visit between Richard and Natalia. The
reuni on took place without a hitch. Significantly, Lorena also
contends that Faulk told her that she and her daughter could
return hone, even though Richard was living at their hone.

Rel yi ng on the advice of Faul k and her attorney, Lorena

10



brought Sarah hone sonetine prior to Hall oween; the child had
been living with Lorena’s nother in New York while Lorena
attended to the court proceedings. On her first day back in
school, Sarah’s gui dance counsel or asked her about Richard. It
is unclear fromthe record what infornmation the gui dance
counsel or learned from Sarah. It is also unclear fromthe record
who called the hotline on Cctober 30, 1996 to notify DCYF that
Richard was again living in the home with Lorena and Sarah. It
is clear, however, that at sonme point Sarah’s gui dance counsel or
conveyed this information to DCYF.

On the evening of October 30, 1996, Pat Morgan, a DCYF
agent, visited plaintiffs’ honme. According to Lorena, Morgan
expl ai ned that she intended to take Sarah into state custody.

Ri chard was not hone when Morgan arrived, but when Richard
returned fromthe video store, Morgan told Lorena that she “knew
this was going to happen.” According to Lorena, Mdrrgan also told
Lorena that “it” was what she deserved.

Morgan and the police denied Richard the opportunity to cal
his | awer before they left wwth Sarah. Mrgan expl ai ned that
Lorena’s return to the honme pronpted DCYF s action. Lorena
argued that neither the Famly Court nor DCYF had ever ordered
her not to live with Richard. She expl ai ned that she thought
Renzi’s original order to vacate her hone applied only to the

ni ght of the original incident and that Faul k sancti oned her
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return.

Def endants do not agree entirely with the foregoing version
of the facts. The follow ng details, culled fromRenzi's
official reports for DCYF differ in several respects fromthe
facts as presented by plaintiffs. Renzi noted in her sunmary of
the case that Lorena told her that Richard was obsessed with many
types of pornography. Further, she told Renzi that the phone
conpany bl ocked the placenent of “900" calls fromtheir phone due
to the bill R chard racked up on his deceased w fe's account.
Lorena |l anented that Richard s sex problens had escalated to
poi nt where he was neglecting his duties as a father and mate.

Renzi reported that Sarah admtted to seeing Richard at his
conputer | ooking at "stuff, gross stuff, squished punpkins,
everything that’s gross, it nakes ne feel yucky.” According to
Renzi, during her initial conversation with the child, Sarah
continued to describe what she saw as “all pink, sline all over a
person, a lady, no clothes on.” Based on this description, Renzi
assunmed that Sarah had been exposed to pornography. Sarah
further explained that “it happens a lot" and that her nother
told her not to worry about it. Renzi further recorded that when
Lorena confronted Richard with this information, he dismssed it
as “no big deal.” The rest of the facts presented by defendants
concerning the evening of Cctober 10, 1996 and the renoval of

Natalia do not differ in any material respect fromthose
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presented by plaintiffs. It is undisputed that Natalia was
ultimately renmoved and that Lorena left the home with Sarah as
instructed. Wat remains disputed are the facts concerning
Sarah's unexpected renoval from her nother’s care. Defendants
di spute several key facts alleged by plaintiffs.

Def endants assert that on October 30 1996, DCYF received a
phone call inform ng the agency that R chard was again living
with Lorena and Sarah. Defendants claimthat during a private
conversation with Morgan, Sarah admtted that she had been
instructed by her nother to lie about Richard living in the
house. Sarah feared that she would be taken fromthe hone if
this informati on were di scovered. Wen confronted with this,
Lorena argued that she believed it proper to allow Richard to
stay at hone and that she was only advised by DCYF to keep
por nographic materials away from her daughter. Her argunents
were to no avail. Morgan placed Sarah in protective custody that
night. See RI1. Gen. Laws 8 40-11-5(d) (permtting DCYF to pl ace
a child in protective custody for forty-eight hours w thout first
obtaining a court order). On Novenber 1, 1996, Associate Justice
Peter Pal onbo, Jr. of the Famly Court issued an order of
detention for Sarah.

On February 9, 1997, the Famly Court dism ssed all charges
| odged against plaintiffs. After reuniting, the famly comrenced

this litigation in which each parent sues on his and her own
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behal f as well as on behalf of the children. The Conpl aint
contains two counts. In Count |, plaintiffs seek conpensation
for the allegedly unconstitutional renovals of the children.

Def endants counter with a notion for summary judgnment on Count |I.
However, defendants do not offer a sumrary judgenent notion on
Count 11, which alleges a state-law claimfor negligence by DCYF

in placing Sarah in a foster hone where she allegedly was

nmol ested. Consequently, the Court will only deal with Count I.
At issue is whether the tenporary separations of the two children
fromtheir respective parents rise to the |level of actionable
deprivations of the famly' s constitutional rights. This Court
is concerned only with the renoval of the children for the
[imted period until DCYF obtained valid Fam |y Court orders of
detenti on.

DI SCUSSI ON

| . Standard of Review
Rul e 56(c) of the Federal Rules of Civil Procedure sets

forth the standard for ruling on a notion for summary judgnent:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact
and that the noving party is entitled to a judgnent as a
matter of |aw.

Fed. R Civ. P. 56(c). Therefore, the critical inquiry is

whet her a genui ne issue of material fact exists. "Mterial facts

are those '"that mght affect the outcone of the suit under the
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governing law.' " Morrissey v. Boston Five Cents Sav. Bank, 54

F.3d 27, 31 (1st Cir. 1995) (quoting Anderson v. Liberty Lobby,

Inc, 477 U. S. 242, 248 (1986)). "A dispute as to a material fact
is genuine '"if the evidence is such that a reasonable jury could
return a verdict for the nonnoving party.' " 1d. (quoting
Anderson, 477 U.S. at 248).

On a notion for summary judgnent, the Court nust view all

evi dence and rel ated reasonable inferences in the |ight nost

favorabl e to the nonnoving party. See Springfield Term nal Ry.

Co., 133 F.3d at 106. "Sunmary judgnent is not appropriate
merely because the facts offered by the noving party seem nore
pl ausi bl e, or because the opponent is unlikely to prevail at

trial." Gannon v. Narragansett Elec. Co., 777 F. Supp. 167, 169

(D.R 1. 1991).
1. Standards of Law
A.  Cains under section 1983
In order to sustain a cause of action under 42 U.S.C.
8§ 1983, plaintiffs nust establish two essential elenents. First,
plaintiffs nust denonstrate that the conduct conpl ai ned of was
commtted by a person acting under color of state |law. See

Frazier v. Bailey, 957 F.2d 920, 928 (1st Cr. 1992). Second,

plaintiffs nmust show that this conduct deprived themof rights,
privileges, or immunities secured by the Constitution or |aws of

the United States. See @Qitierrez-Rodriquez v. Cartagena, 882
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F.2d 553, 559 (1st Gr. 1989). In this case, plaintiffs assert
t hat defendants acted under color of state |law and that their
actions violated plaintiffs’ constitutional rights to famli al
association, famlial integrity, and the care, custody, and
managenent of their children.

It is undisputed that the conduct conplained of was
commtted by persons acting under color of state law. Renzi and
Mor gan, DCYF agents, were both state officials acting in their
official capacities at the tinme of the renovals in question.
That issue requires no further analysis. Wat does warrant
further inquiry is whether the conduct conpl ai ned of deprived
plaintiffs of any rights secured by the Constitution or |aws of
the United States.

B. Constitutional paraneters

If it is not already self-evident, the United States Suprene
Court has made it abundantly clear that "[t]he intangible fibers
t hat connect parent and child . . . . are sufficiently vital to
merit constitutional protection in appropriate cases." Lehr v.
Robertson, 463 U. S. 248, 255 (1983). These “intangible fibers”
find their protection in the substantive conponent of the Due
Process Cl ause of the Fourteenth Anendnent. |1d. at 256-57; cf.

Her manowski v. Farquharson, 39 F. Supp.2d 148, 156 (D.R 1. 1999)

(di stinguishing between substantive and procedural due process).

| ndeed, the constitutionally-protected relationship between
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parent and child has found safe harbor in Suprenme Court deci sions

on nunerous occasions. See Quilloin v. Walcott, 434 U S. 246,

255 (1978) (tracing the Court’s jurisprudence). Consequently,
the broad area of constitutional rights protecting the parent-
child relationship enjoys a rich history. At this tinme, however,
this Court will only concern itself with the rights of famli al
association and famlial integrity as they relate to the facts of
t he present case.

Many courts have acknow edged the constitutional right to

famlial association. See Pittsley v. Warish, 927 F.2d 3, 8 (1st

Cr. 1991) (discussing many cases). The First Grcuit, |ike nost
courts which have recogni zed a protected right to famli al
associ ation, has resisted doing so except "where the plaintiffs
have all eged a permanent, physical |oss of association of an
i medi ate famly nenber as a result of unlawful state action.”
Id. at 7. 1In the case sub judice, although plaintiffs allege two
physi cal renovals of immediate famly nenbers, these separations
cannot, by any stretch of the |egal inmagination, be viewed as
permanent. Therefore, neither | oss anounts to a violation of
plaintiffs’ rights to famlial association.

Al though the right to famlial association only finds
protection when the loss is a permanent one, the Suprene Court
has afforded protection against tenporary deprivations in the

parent-child relationship as part of the right to famli al
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integrity. The Suprene Court has |ong recognized the inportance

of maintaining the integrity of the famly. See Stanley v.

I[Ilinois, 405 U S. 645, 651 (1972). In particular, "[t]he rights
to conceive and to raise one's children have been deened

"essential.’” " 1d. (quoting Meyer v. Nebraska, 262 U S. 390, 399

(1923)). A First GCrcuit panel has explained that the Suprene
Court recognizes a liberty interest in "famlial integrity" that
is fundanental ; yet it remains abstract. Frazier, 957 F.2d at
929 (discussing Stanley, 405 U S. at 651, Prince v.
Massachusetts, 321 U.S. 158, 165-66 (1944), and Meyer, 262 U. S

at 399).

Al though the right to famlial integrity is abstract and
fundanmental in ternms of its broad application, this Court has
established that, within the general right to famlial integrity,
there is a nore specific liberty interest in a parent’s control,

custody and care of his or her children. See Wjcik v. Town of

North Smthfield, 874 F. Supp. 508, 520 (D.R 1. 1995). This

Court has warned that the Constitution will not tol erate abusive
removal s of children fromtheir parents: "it would

assuredly [offend the constitution] if children were taken away
fromtheir parents wi thout due process.” 1d. However, both this
Court and the First Crcuit have "never recognized the right to
famlial integrity as absolute or unqualified." Frazier, 957

F.2d at 929 (citing Lehr, 463 U S. at 256); see Wjcik, 874 F.
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Supp. at 520. The next appropriate step for this Court, then, is
to find where the constitutional |ine has been drawn.

One’s interest in maintaining the integrity of one’s own
famly may be limted by a conpelling governmental interest in

the protection of the children. See Croft v. Westnoreland County

Children & Youth Servs., 103 F.3d 1123, 1125 (3d Cr. 1997);

Charron v. Picano, 811 F. Supp. 768, 774 (D.R 1. 1993). Several

Crcuit Courts have identified the point at which the state's
interest in protecting a child beconmes so great as to warrant
removal prior to a court order. Were an objectively reasonable
basis exists for believing that parental custody constitutes a
threat to a child's health or safety, the Second Crcuit has held
that "governnent officials may renove a child fromhis or her

parents' custody at |east pending investigation." Gottlieb v.

County of Orange, 84 F.3d 511, 518 (2d Cr. 1996).

In Gottlieb, a social worker insisted that a father be
separated fromhis two children, particularly his daughter Dawn,
pendi ng further investigation of child abuse. See id. at 515.
Rat her than see his children taken fromtheir home, the father
decided to |l eave. See 1d. The governnent |ater dism ssed the
conpl ai nts against the parents. See id. The parents then
brought suit for the tenporary separation caused by the state
agency. See id. at 516. The Court of Appeals affirned the

district court’s granting of sunmary judgnent in favor of the
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defendants. See id. The Court ruled that there was "no genui ne
di spute as to what Dawn told [the social worker]." 1d. at 519.
Dawn told the social worker that "on three occasions in the dark
in her room her father had inserted and noved his finger inside
her vaginal area."” |1d. at 515. These statenents "plainly

provi ded an objectively reasonable basis for [the social worker]
to believe that [the father] and Dawn shoul d be separated, at

| east pending further investigation.” 1d. at 5109.

&ottlieb, then, makes it clear that, within certain
boundaries, a state renoval of a child wll rarely constitute a
vi ol ati on of due process rights. Plainly, when there is no
di spute regarding the informati on conveyed to a state agent, and
when that information nmakes it clear that actual abuse has
occurred, especially when articulated by the child herself, then
the state agency has an objectively reasonabl e basis for
believing that a separation of parent and child is warranted.
Such a renoval will seldom if ever, be deened unconstitutional

The Third Circuit simlarly focused its attention on
whet her the information avail able to governnent agents woul d
justify a forced separation of parent and child. See Croft, 103
F.3d at 1125. The Court has explained that the key test “is
whet her the information available to the defendants at the tine
woul d have created an objectively reasonabl e suspicion of abuse

justifying” the interference with parental rights. [d. at 1126.
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In Croft, an anonynous caller provided the social worker with a
tip that Dr. Croft was abusing his child. See id. at 1124.
Based on the informer’s accusations of sexual abuse, Dr. Croft
was told by the child welfare agency to | eave his honme or his
daughter, Chynna, would be placed in foster care. See id. Dr.
Croft conplied, |eaving behind his hone, wife, and daughter.
See id. at 1125. However, he eventually sued the child welfare
agency, alleging that it had interfered with his right to
conpani onship with his daughter. See id. The Court of Appeals
ruled that the social worker was not “entitled to rely on the
unknown credibility of an anonynous informant unless she could
corroborate the information” to reduce the likelihood that it
was incorrect. |d. at 1126. No other evidence confirned the
bare allegations of the tip. See id. Consequently, the Court
rul ed that the separation of Chynna from her father anounted to
an abuse of power. See id. The Court warned that the "state
has no interest in protecting children fromtheir parents unless
it has sone reasonable and articul able evidence giving rise to a
reasonabl e suspicion that a child has been abused or is in
i mm nent danger of abuse." |d.

A clear distinction, therefore, exists between Coft and
Gottlieb. In Gottlieb, the information not only canme fromthe
child herself, but its significance could not have been nore

clear: "on three occasions in the dark in her room her father
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had i nserted and noved his finger inside her vaginal area." The
source in that case was a credible and i medi ate one; noreover,
the informati on conveyed was clear, undi sputed and denanded
i mredi at e separation of parent and child. In Craft, on the
ot her hand, because the credibility of the information nade
avail able to the social worker via an anonynous tip had not been
corroborated by other sources, the Court ruled that it was not
reasonable to rely on such information in order to justify a
removal . This case falls sonewhere between these two extrenes.
This Court has viewed the issue in a simlar light. Judge
Ernest C. Torres noted in a case raising simlar issues that
state officials may not renove children fromtheir hones "with
impunity." Charron, 811 F. Supp. at 774. The Charron deci sion,
however, did explain that the "State's interest is especially
conpelling and the parents' right to preservation of the famly
unit is correspondingly less clear in a situation where there is
good reason to suspect that child abuse has occurred.” |[d. at
773. Accordingly, "when there is substantial cause to believe
that child abuse has occurred, the boundaries of parental rights
may becone so blurred that state officials cannot reasonably be
expected to know the precise paraneters of those rights.” |Id.
In Charron, the plaintiff sued DCYF for a violation of the
famly' s liberty interest when their child was renoved from

their hone pending a child abuse investigation. See id. at 770-
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71. The record clearly stated that the child s doctor submtted
a report to DCYF indicating probable child abuse by the parents.
See id. at 770. Following this report, DCYF | earned fromtwo of
the plaintiff’s children that their father once hit his son,
punched a hole through a closet door, and continued striking his
son until he was no longer able to sit down. See id. Based on
t hese undi sputed facts, the Court concluded that there was
substantial cause to believe that child abuse occurred such that
the state officials involved were justified in taking the child
into custody. See id. at 774.

As these cases denonstrate, the right to famlial integrity
is assuredly not absolute or unqualified. The right does not
include the right to be free fromchild abuse investigations.

See Watterson v. Page, 987 F.2d 1, 8-9 (1st Cr. 1993).

Furthernore, this right can, at tinmes, appear abstract in its
broad application. See id. at 8 It is not, however, this
Court’s role to determ ne the broad applications of this right
or to specul ate about what state actions short of a renoval

m ght anount to a violation of the right. It is enough to
recogni ze that, within the generalized right to famli al

integrity, there exists a fundanental liberty interest in the

care, custody and managenent of one’s children. See Wjcik, 874

F. Supp. at 520; see also Stanley, 405 U. S. at 651; Croft, 103

F.3d at 1125; CGottlieb, 84 F.3d at 518; Cecere v. Gty of New

23



York, 967 F.2d 826, 829 (2d G r. 1992); Robison v. Via, 821 F. 2d

913, 921 (2d Cir. 1987); Duchesne v. Sugarnman, 566 F.2d 817, 825

(2d Gr. 1977). Specifically, as stated above, the due process
clause will certainly be offended if children are taken away
fromtheir parents wthout sufficient investigation. See
Wj ci k, 874 F. Supp. at 520.
C Qalified imunity

In response to plaintiffs’ clainms, defendants raise the
defense of qualified inmmunity. This defense energed fromthe
Suprenme Court’s concern that “bare allegations of malice should
not suffice to subject governnent officials either to the costs
of trial or to the burdens of broad-reaching discovery.” Harlow

v. Fitzgerald, 457 U S. 800, 817-18 (1982). Wth this problem

in mnd, the Suprene Court exorcized the subjective test once
applied to clains of qualified imunity and held “that
governnment officials performng discretionary functions,
generally are shielded fromliability for civil damages insofar
as their conduct does not violate clearly established statutory
or constitutional rights of which a reasonabl e person woul d have
known.” |1d. at 818. On a notion for sunmary judgnent, then, it
I's necessary that “the judge appropriately . . . determ ne, not
only the currently applicable | aw, but whether that |aw was
clearly established at the tine an action occurred.” 1d. As if

the noat were not deep enough, the armanment which forns the
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defense grew nore adorned in time. A plaintiff, to prevail,
must now allege a right the contours of which “nust be
sufficiently clear that a reasonable official would understand

that what he is doing violates that right.” Anderson v.

Creighton, 483 U. S. 635, 640 (1987). The task of a court faced
wth this defense is to ascertain “the objective reasonabl eness

of the defendant’s actions.” Singer v. Mine, 49 F.3d 837, 844

(1st Cir. 1995). The central question becones “ ‘whether a
reasonabl e official could have believed his actions were | awf ul
inlight of clearly established |law and the information the

of ficial possessed at the tinme of his allegedly unlawf ul

conduct.’ " Febus-Rodriquez v. Betancourt-Lebron, 14 F. 3d 87,

91 (1st Cr. 1994) (quoting McBride v. Taylor, 924 F.2d 386, 389

(st Cr. 1991)).

Therefore, in order to apply qualified imunity principles,
two steps nmust be taken. First, the Court nust determ ne
“whether the plaintiff has asserted a violation of a

constitutional right at all.” Siegert v. Glley, 500 U S. 226,

232 (1991). “[A]s a predicate to the objective reasonabl eness
inquiry, ‘a plaintiff nmust establish that a particul ar defendant
violated the plaintiff’s federally protected rights.” ” Singer,

49 F. 3d at 844 (quoting Febus-Rodriguez, 14 F.3d at 91).

Second, plaintiffs nust denonstrate that the right was clearly

established at the tine of the violation using the objective
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reasonabl eness test. See id.

Wthin the context of famly law, courts have found sone
difficulty in determ ning whether a constitutional right is
clearly established to the degree necessary for a plaintiff to

penetrate the qualified i munity defense. See Frazier, 957 F. 2d

at 930. This challenge arises fromtwo concerns: first, “the
difficulty of alleging a right wwth sufficient particularity,”
and second, “the qualified nature of all rights in this area.”
Id. Indeed, it would not be enough “for a plaintiff to allege
an abstract due process liberty interest in famly
relationships.” 1d. Instead, “[t]he qualified inmunity defense
requires that the constitutional right be stated with
particularity.” 1d.

The First Circuit has recognized a further problemwth a
right such as famlial integrity. Under certain factua
ci rcunst ances, determ ning whether the right to famli al
integrity has been violated requires a balancing test. In
Frazier, the plaintiff alleged that the defendants had
interfered wwth his parental relationship with his children by
conducting inproper investigations into the famly sphere. See
id. at 929. In particular, the plaintiff clained that those
involved with the investigation manipulated his children in
order to produce false reports of sexual abuse. See id. 1In

addressing his claim the First Grcuit acknow edged that “ ‘if
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the existence of a right or the degree of protection it warrants
in a particular context is subject to a bal ancing test, the
right can rarely be considered ‘clearly established,’” at |east
in the absence of closely corresponding factual and | egal

precedent.’” " 1d. at 931 (quoting Myers v. Morris, 810 F.2d

1437, 1462 (8th Gr. 1987)). The Court determ ned that the

di nensions of the right to famlial integrity had not yet been
clearly defined; and that to the extent the right was well -
defined, it was “not absolute but rather bal anced agai nst the
governnental interest.” |1d. at 929. Wth this in mnd, the
Court in Frazier decided that the plaintiff had failed to show
that the investigations undertaken by defendants in response to
al | egations of abuse anpbunted to violations of his
constitutional rights. Utimtely, the Court determ ned, that
the “right to famly integrity has not been so particularized as
to put defendants on notice that their conduct was unlawful.”
Id.

The facts of this case are unlike those in Frazier. This
Court is not faced with a challenge to the nethods used by the
state actors to investigate allegations of abuse. Rather,
plaintiffs’ challenge strikes at the substantive weight of the
evi dence known to the state officials when Natalia and Sarah
were separated fromtheir parents. Plaintiffs’ frontal attack

is a basic one: did the evidence known to DCYF justify the
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removal s? This Court explained in Wjcik that the Constitution
woul d be offended if “children were taken away fromtheir
parents w thout due process.” Wjcik, 874 F. Supp. at 520. It
is wthin this narrow band that the right to famlial integrity
is clearly established. As far as a parent’s right to the care,
cust ody, and nmanagenent of a child 1is concerned, a parent has
the right not to have his or her child renoved w thout
sufficient investigation and credible information supporting a
reasonabl e suspi cion that abuse has occurred or will occur
i mm nently.
I11. Application of the Facts to the Legal Standards

A. Natalia s claim

The first question this Court nust address regarding
Natalia s renoval is whether the conduct about which plaintiffs
conplain anbunts to a deprivation of any right secured by the
Constitution or laws of the United States. This question nust
be answered in advance of considering defendants’ resort to
qualified imunity.

In the case of Natalia s renoval by Renzi, this first
gquestion is dispositive since the conduct conpl ai ned of can not
reasonably be viewed as a deprivation of plaintiffs’ rights.
There is no doubt that Richard had a constitutional right to the
care, custody, and nmanagenent of his daughter Natalia. There is

al so no doubt that the state agency had an interest in
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protecting this child, even fromher own father, and had a right
to renmove her fromher home prior to obtaining a court order, in
appropriate circunstances.

The circunmstances confronting Renzi on the night of
Natalia s renoval reasonably warranted that extraordi nary
exercise of state power. The story of October 10th is a sad
one. A couple’s quarrel had already enticed R chard, a
recovering al coholic, to enbark on a binge of dangerous
proportions. He had already enptied an entire bottle of vodka,
and Lorena believed that he had taken Prozac, Antabuse, and
Valium \When the police arrived, R chard was in such a state
that he required i medi ate nedical attention. Wile R chard was
transported away by the anmbul ance, the police advised Lorena to
call DCYF and insisted that she conplete a witness statenent.

It is not necessary for this Court to speculate as to whet her
Lorena believed that the statenments she made that night were
true. For the purposes of deciding this notion, it is

irrel evant whether she believed what she told DCYF on the

t el ephone and in person. Wat is relevant, however, is what
DCYF officials reasonably believed at the tine they renoved
Nat al i a.

At her deposition, Lorena admtted that she was concerned
about Richard’ s behavior on October 10th because he had been

dri nking. She had never seen himbefore in such a state, and
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she did not know what to expect. Further, in her wtness
statenent, she admtted that she feared that Richard m ght hurt
or neglect Natalia if he remained at honme. She was so concerned
that she called R chard’ s therapist, her own therapist, and
eventual | y, paranedics.

Though it is difficult to pinpoint exactly which details
the police reported to the child abuse hotline and what | evel of
detail was then passed on to Renzi, it is reasonable to believe
that the police communicated to DCYF a description of Richard’ s
drunken and excited state and the general level of turmoil in
t he househol d that evening. Furthernore, Renzi noted the
follow ng relevant facts supporting Natalia's renoval, none of
whi ch Lorena denied at her deposition. Renzi reported that
Lorena was afraid that she was Richard when she knocked at the
door. Lorena also stated that although Richard was not
physi cal |y abusive to her, he was “out of control” that night.

These facts are undi sputed. Furthernore, Renzi had no way
of knowi ng when Richard m ght return home fromcourt the next
nor ni ng, nor the enotional state he would be in followng his
ni ght of self-destructive excess. It is also inportant to
remenber that Richard was Natalia's sole | egal guardian; Lorena
was not the child s nother. Renzi nade the reasonable
determ nation that it was necessary for Natalia's safety, given

Lorena’s fears and Richard’'s drunken tantrum to tenporarily
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renmove her fromthe hone. Wen a state agent takes clear steps
to ascertain the possible i medi ate dangers threatening a
child s safety and then nmakes a reasonable determnation to
tenporarily renove the child in order to protect her froman
unpredi ctabl e and potentially threatening environnent, no
reasonable jury could determ ne that a constitutional violation
has occurred. Therefore, since no facts are in dispute
regarding Natalia s renoval and because no constitutional
vi ol ation could be established based on the undi sputed facts in
the record, this Court nust grant defendants’ notion for summary
judgnment on Count | with respect to Natalia s renoval. In
short, Richard and Natalia have no sustai nable cause of action
on these facts under 8§ 1983.
B. Sarah’s claim

It is unclear whether facts exist to support the renoval of
Sarah. In any event, when the facts are viewed in the |ight
nmost favorable to plaintiffs, this Court nmust concl ude that
def endants’ notion for sunmary judgnent shoul d be deni ed.

Looking at the facts in this light, the Court assunes the
followng. A DCYF social worker told Lorena sonetinme prior to
Cct ober 30, 1996 that she could resune living with both Sarah
and Richard and that there would be no further repercussions if
Richard lived in the famly honme with Sarah. On this advice,

Lorena arranged for Sarah to return honme. However, upon
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| earning that Richard was, in fact, living in the honme again,
Morgan renoved Sarah wth hardly a nonment’s attention to
evaluating the famly’'s current situation. At best, she based
the renmoval on the facts surrounding R chard’ s three week-old
al coholic binge and Sarah’s report of being slapped once on the
face and once on the arm However, DCYF nade no investigation
into Richard’s condition on Cctober 30th. Nor did Mdirgan have
any evidence that R chard’ s binge had been anything but a one-
time slip off the wagon. Furthernore, the details of Sarah’s
sl aps are nurky at best. Wre the slaps violent or gently

scol ding? Ws Sarah hurt? Did she cry? These inportant
details are undevel oped in the record. Because defendants rely
on the slaps to partially justify Sarah’s renoval, these

di sputed facts are nmaterial.

Def endants attenpt to further justify their action by
suggesting that the first renoval of Sarah on COctober 10th was
prem sed on the all eged exposure of the child to pornography.
But it is not clear fromthis record that Sarah was in fact
exposed to pornography by Richard. Nor is it clear that Mrgan
knew anything at the tinme that m ght have |ed her to reasonably
suspect that Richard purposely showed Sarah pornography. The
parties dispute the facts with regard to Sarah’s all eged
exposure to pornography. Plaintiffs claimthat Sarah’ s vague

descriptions of what she saw on Richard s conputer provided
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insufficient basis for renoving the child. This is not a case
where a child has nmade clear statenents to a social worker that
warrant renoval. Sarah’s comrents to Renzi regarding
por nogr aphy on the evening of Cctober 10th were unclear, and at
best, woul d have suggested the need for further investigation.
Yet Renzi found no pornography in the hone.

Further, even if Sarah had been exposed to sone type of
por nography by Richard’ s carel essness, this act of negligence
hardly grants DCYF a non-expiring pass to renove Lorena’'s child
fromher anytime Richard was living in the hone. This is
especi al |y unreasonabl e where no steps where taken by Mdrgan to
determine if any further exposure had occurred since October
10th. Defendants’ final attenpt to support this renoval is to
suggest that Sarah had been told to lie about Richard living in
the hone. Again, this fact is in dispute.

Thus, when taken in the light nost favorable to plaintiffs,
di sputed issues of material fact exist that, if proven by
plaintiffs, mght lead a jury to believe that defendants crossed
the Constitutional line. Further, though the boundaries of
famlial integrity may still be unclear, plaintiffs did not
stunble by resting their clains on this abstract right al one.
Wthin that broad right, they have pled the now well -established
right to the care, custody, and managenent of their children, a

right that had been established sone tinme before the events in
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guestion. Although the outer limts of the right may be
abstract, within the context of these facts, its neaning is
straightforward: a state agency may not separate parent and
child wi thout sufficient investigation, credible information,
and a reasonabl e suspicion of abuse, past or imm nent.

Though rights within the famlial context may not al ways be
cl ear enough to destroy the form dable qualified immunity
defense, the facts of this case not only pierce the narrow gap
in the arnor, they find the flesh. As a result, this is not
even a case where the issue of qualified imunity becones
entangled in a conplex balancing test. If the record is read in
the light nost favorable to plaintiffs, then no facts exist to
suggest that Sarah m ght have needed protection. DCYF s stale
report of Richard s behavior on Cctober 10th and its undevel oped
hi nts of pornography were not enough. Only a jury can decide
whet her plaintiffs’ version of the facts is true. Accordingly,
defendants’ notion is denied with respect to Lorena and Sarah’s
cl ai mcontained in Count I.

CONCLUSI ON

For the foregoing reasons, defendants’ notion for summary
j udgment on Count | of the Conplaint is granted in part and
denied in part. Wth respect to the cl ai madvanced by
plaintiffs R chard and Natalia Mello, the notion is granted.

Wth respect to the clai madvanced by plaintiffs Lorena and
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Sarah Strail, the notion is denied. Therefore, since R chard
and Natalia Mello have no standing to seek redress for injuries
to Lorena and Sarah, only the clains of Lorena and Sarah Strai
remain to be resolved. No judgnent shall enter until all clains
are resol ved.

It is so ordered.

Ronal d R Lagueux
Chi ef Judge
August , 1999
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